Item 6 - Appendix 2

Dated 8 October 2021

MEMORANDUM OF UNDERSTANDING

1

PARTIES

(1)

Local Government Association of 18 Smith Square, Westminster, London, SW1P 3HZ (the
LGA); and

(2)

Fire Brigades Union of Bradley House, 68 Coombe Rd, Kingston-upon-Thames, Surrey, KT2
7AE (the FBU).

1

BACKGROUND

1.1

The LGA represents Fire & Rescue Authorities (FRAs) in England, Scotland, Wales and
Northern Ireland in connection with the matters covered by this memorandum of understanding
(MoU).

1.2

The FBU is a trade union that represents firefighters and other employees employed by the
FRAs (together the ‘Members’) who are affected by the matters covered by this MoU.

1.3

The LGA (on behalf of the FRAs) and the FBU (on behalf of the Members) wish to record the
basis on which they will collaborate with each other to ensure that Members who have (or will)
suffer an “Immediate Detriment” (as described in para. 4.1 below) by reason of their retirement
(or impending retirement), following the decision made by the Court of Appeal on 20 December
2018 and the Employment Appeal Tribunal on 12 February 2021 in the Sargeant claims, are
provided with a remedy as swiftly as possible.

1.4

A framework (the Framework) and a timetable for providing a remedy for each affected
Member is set out in Annex 1 and Annex 2 to this MoU, which the parties expect the FRAs and
Members to adhere to. Nothing in the MoU shall be interpreted to mean that the FBU will not
initiate or support legal proceedings on behalf of any Member whose case is not dealt with in
accordance with the Framework or that timetable.

1.5

The MoU only covers compensation relating to any shortfall in the pension commencement
lump sum, pensions benefits and contributions payable to or payable by a Member (including
issues relating to tax relief, interest and charges connected to those amounts) as set out in
Annex 1. This MoU does not cover any additional remedies currently under consideration in the
Employment Tribunal.

1.6

In this MoU:
1.6.1

references to a Member's Legacy Scheme are references to the pension scheme
in which the Member was an active member on 31 March 2012; and

1.6.2

references to the 2015 Scheme are references to the firefighters’ pension schemes
in England, Wales and Scotland created under the Public Service Pensions Act
2013.
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OBJECTIVES

2.1

The parties acknowledge the importance of ensuring that Members who have suffered (or will
suffer) an Immediate Detriment (as described in para. 4.1 below) receive compensation or are
otherwise remedied now. They recognise that the Government has laid primary legislation
before Parliament in the Public Service Pensions and Judicial Offices Bill (the Bill), and will
make secondary legislation pursuant to the Bill (together, the Remedying Legislation) to
provide the affected Members with a remedy for the discrimination found in the Sargeant claims.
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The parties believe that the Framework is consistent with the principles currently set out in the
Bill. In particular, any compensation or remedy provided to Members under this MoU:
2.1.1

amounts to “compensation” of the type anticipated by clause 211 of the Bill; and/or

2.1.2

is to be taken into account when assessing whether the Member has:
(a)

“benefited from an immediate detriment remedy” for the purposes of clause
29 of the Bill; and/or

(b)

been provided with a remedy under any scheme regulations of the type
anticipated by clause 28 of the Bill

(to avoid a situation where the Member receives additional recoveries under the Bill
which have already been compensated for under this MoU).
2.2

This MOU is separate from, and is not subject to or dependent on, any guidance issued in
relation to “Immediate Detriment” before the Remedying Legislation comes into force.
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PRINCIPLES OF COLLABORATION

3.1

The LGA will request that the FRAs, and the FBU will request that its Members, adopt the
following principles:
3.1.1

Collaborate and co-operate. To adhere to the Framework so that activities are
delivered and actions taken as required;

3.1.2

Act in a timely manner. Recognise the importance of moving things forward swiftly
and responding accordingly to reasonable requests for support; and

3.1.3

Act in good faith to support achievement of the objectives and adherence to these
principles.
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IMMEDIATE DETRIMENT CASES IN SCOPE

4.1

The Framework will apply to Immediate Detriment cases that have already arisen, or arise
before the Remedying Legislation comes into force, namely cases for:
4.1.1

Members who, at the date of this MoU, are employed by an FRA and:
(a)

become eligible to retire (for any reason, including ill-health) and draw any
pension and/or lump sum benefit and want to have all their benefits paid from
their Legacy Scheme (not the 2015 Scheme); or

(b)

do not qualify for a lower-tier (and therefore higher-tier) ill-health pension
under the single pot ill-health retirement arrangement provided for in the 2015
Scheme and are therefore left without an immediately payable pension, but
would be entitled to such a pension under their Legacy Scheme
(Category 1 cases);

4.1.2

1

Members who, at the date of this MoU:

In this MoU, references to clause numbers in the Bill refer to the clauses as numbered on the date when
the MoU is signed.
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(a)

have already retired (for any reason, including ill-health) and who are
receiving a pension under the 2015 Scheme, and who wish to be treated as
having retired as a member of their Legacy Scheme; or

(b)

have left the fire and rescue service and did not qualify for a lower-tier (and
therefore higher-tier) ill-health pension under the single pot ill-health
retirement arrangement provided for in the 2015 Scheme, and are therefore
left without a pension in payment but would be entitled to such a pension
under their Legacy Scheme
(Category 2 cases).

4.2

The Category 2 cases include the claims set out in High Court claim number QB-2021-000636,
although the parties acknowledge that the claimants and the defendants in that claim will
(subject to agreeing the position on legal costs) need to file a consent order recording any
settlement achieved in accordance with the Framework set out in this MoU.
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FRAMEWORK

5.1

The parties intend that the various issues that arise in relation to Category 1 and Category 2
cases will be resolved in accordance with the Framework set out at Annex 1 to this MoU.

5.2

The parties anticipate that the Remedying Legislation will provide a mechanism that will allow
some matters to be dealt with more conveniently once it comes into force. These matters are:
5.2.1

compensation for any tax relief foregone on the arrears of contributions payable by
the Member (except for Category 1 cases where the contribution arrears can be
processed through PAYE);

5.2.2

interest payable by the Member on the arrears of contributions;

5.2.3

interest payable to the Member on adjusted employee contributions under the 2006
Scheme; and

5.2.4

CETVs and added pension (for Category 1 cases).

5.3

These matters (and only these matters) will be calculated and processed once the Remedying
Legislation is in force. Where applicable, the way they will be dealt with until that point is
reached is set out in Annex 1. The parties agree that the mechanism provided by the
Remedying Legislation will be used to make the calculation and the amounts will be processed
in accordance with the Remedying Legislation.

5.4

The LGA and the FBU will encourage the relevant FRA and Member to document the agreed
compensation or remedy in line with the template set out at Annex 3 to this MoU (the
Compensation Record). This does not apply to the High Court claim referred to in para. 4.2
above where the terms of any settlement will be recorded in a confidential settlement
agreement attached to a consent order.

5.5

The FBU agrees that it will not provide any financial or other support to Members who have
received compensation or are otherwise remedied under the Framework to bring any court or
tribunal proceedings relating to matters which have been (or are being) addressed under the
Framework (or, in the case of those matters listed at para. 5.2 above, will be addressed under
the Remedying Legislation). The FBU’s agreement does not apply, however, to any question
or dispute as to whether the Framework has been applied correctly in accordance with this
MoU, or to any question or dispute regarding a matter that is not covered by the Framework.
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6

CONCERNS OR COMPLAINTS

6.1

If either party has any issues, concerns or complaints about any matter in this MoU that party
shall notify the other party and the parties shall then seek to resolve the issue through
discussion (consistent with the objectives and principles set out at paras. 2 and 3 above). Those
discussions may involve the relevant FRA and Member where appropriate.

6.2

Either party may terminate such discussions at any time. Where it has been agreed that the
Framework is being used, the fact that such discussions could be commenced or have been
commenced will not act as an impediment to any Member who alleges that the FRA concerned
is not dealing with their case in accordance with the Framework and seeks relief from the Court.
Nor will it act as an impediment to the FBU providing legal or other support to such a Member.
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REVIEW, TERM AND TERMINATION

7.1

This MoU shall commence on the date of signature by both parties.

7.2

The parties will meet periodically on dates to be agreed between them (the first such meeting
to take place within five weeks of the date of this MoU) to:
7.2.1

review the application of the Framework and the process set out in Annex 2, paying
attention, in particular, to the timetable for processing cases in the light of the
number of cases being dealt with by FRAs; and

7.2.2

discuss whether any changes to the Framework are needed if the passage of the
Bill (and the secondary legislation made pursuant to the Bill) adversely affects the
ability of an FRA or a Member to implement the Framework and/or the process set
out in Annex 2 and work in a spirit of cooperation to agree those changes.

7.3

If, on the date Remedying Legislation applicable to an issue set out in Annex 1 comes into
force, a case that includes that issue is still being processed under the Framework, that issue
will instead be processed under the Remedying Legislation and that fact will be noted in the
Compensation Record (Annex 3). For the avoidance of doubt the rest of the issues in the case
will be dealt with in accordance with Annex 1.

7.4

If all of the issues relevant to a case are covered by Remedying Legislation which has come
into force before a Compensation Record is signed by the Member and the FRA that case will
instead be processed under the Remedying Legislation.

7.5

This MoU will automatically expire on the last date on which Remedying Legislation applicable
to all of the issues set out in Annex 1 comes in to force and will in any event expire on 1 October
2023. However, the parties agree that the timeframes set out in Annex 2 will continue to apply
to the issues set out in Annex 1 where those issues are being processed under the Remedying
Legislation provided that the timeframes do not put an FRA in breach of its obligations under
the Remedying Legislation.

7.6

This MoU may be terminated (in whole or in part) by agreement in writing between the parties.

7.7

This MoU may be terminated by either party if the other party is in serious or repeated breach
of its terms, and does not remedy the breach within 21 days of notice being given requiring it
to do so.
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VARIATION

8.1

This MoU, including Annexes 1, 2 and 3, may only be varied by written agreement of the parties.
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9

CHARGES AND LIABILITIES

9.1

Liability for the legal costs incurred in High Court claim number QB-2021-000636 will be
payable in accordance with any agreement reached between the parties to that claim or any
order made by the Court in those proceedings.

9.2

Subject to para 9.1, and except as otherwise provided, the parties, FRAs and Members shall
each bear their own costs and expenses incurred in agreeing to and implementing this MoU
and the Framework.

9.3

Each party shall remain liable for any losses or liabilities incurred due to their own actions and
neither party intends that the other party shall be liable for any loss it suffers as a result of this
MoU.
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STATUS

10.1

This MoU is not intended to be legally binding, and no legal obligations or legal rights shall arise
between the parties from this MoU. The parties enter into the MoU intending to honour all their
obligations.

10.2

Nothing in this MoU is intended to, or shall be deemed to, establish any partnership or joint
venture between the parties, constitute either party as the agent of the other party, or authorise
either of the parties to make or enter into any commitments for or on behalf of the other party.
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GOVERNING LAW AND JURISDICTION

11.1

This MoU shall be governed by and construed in accordance with the laws of England and
Wales and, without affecting the procedure set out in para. 6, each party agrees to submit to
the non-exclusive jurisdiction of the courts of England and Wales.
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Signed by JEFF HOUSTON

.......................................

for and on behalf of the LGA

HEAD OF PENSIONS

8th October 2021
……………………………
[Date]

Signed by MATT WRACK
for and on behalf of the FBU
.......................................
GENERAL SECRETARY
8 October 2021

CONTACT POINTS
LGA
Name:

Gill Gittins

Office

18 Smith Square, London, SW1P
3HZ

Tel No:

07775 538917

E-mail Address:

FireQueries@local.gov.uk

FBU
Name:

Mark Rowe

Office

Bradley House, Coombe Road,
Kingston-upon-Thames,
KT2
7AE

Tel No:

07834 656090

E-mail Address:

Mark.Rowe@fbu.org.uk
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ANNEX 1 – FRAMEWORK

Issue

Category 1 cases

Category 2 cases

Shortfall in retirement lump sum and past pension
payments

Retirement lump sum and benefits paid on
retirement through Legacy scheme (so that no
shortfall arises).

Pay as lump sums (comprising pension lump sum
and arrears lump sum likely made in two payments)
through the 1992 scheme (as arrears). Pension
arrears will be subject to PAYE, but if any
additional income tax is payable by the member
that would not have been payable if the member
had never been treated as a member of the 2015
Scheme, the FRA will compensate the member for
that tax liability.

Interest on shortfall in retirement lump sum and
past pension payments

No interest due because correct lump sum and
pension benefits will be paid on retirement.

Interest paid at 3% p.a. simple, from the date
lump sum / benefits should have been paid.

Employee contributions: 1992 Scheme

Member pays shortfall (since 2015) through pay or
as a deduction from retirement lump sum.

Member pays any shortfall (since 2015) as a
deduction from retirement lump sum. If no lump sum
is payable, the member will need to pay any
contributions owed from their own resources and to
be given a reasonable time to pay based on their
individual circumstances.

Employee contributions: 2006 Scheme

Compensation for excess contributions to be paid
on retirement. Amount paid will be FRA’s best
estimate of an amount equivalent to the net
contributions paid by the member.

FRA to pay compensation for excess contributions.
Amount paid will be FRA’s best estimate of an
amount equivalent to the net contributions paid by
the member.

Tax relief on employee contributions

Process through PAYE to the extent possible if
time/amount allows. If time does not allow, then any
tax relief not collected through PAYE will be calculated
and paid when the remedying legislation is in force.

Compensation for any tax relief foregone will be
paid to the individual when the remedying
legislation is in force. So, for now, individuals will
pay the gross amount ofcontributions due.

FBU and FRAs will encourage members to give as
much notice of retirement as possible to facilitate
payment through PAYE.
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Interest payable on adjusted employee contributions Interest to be paid by the individual once the
(1992 Scheme)
remedying legislation is in force (and at the rate
specified in directions made under that legislation).
If tax relief was not processed through PAYE
(because time/amount did not allow), where the
individual is due to receive a future payment to
compensate him or her for the tax relief foregone,
the interest amounts will be deducted from that
payment.

Interest to be paid by the individual once the
remedying legislation is in force (and at the rate
specified in directions made under that legislation).
Where the individual is due to receive a future
payment to compensate him or her for the tax relief
foregone, the interest amount will be deducted from
that payment.

Interest payable on adjusted employee contributions Interest to be paid to the individual once the
– compensatory amount (2006 Scheme)
remedying legislation is in force (and at the rate
specified in directions made under that legislation).

Interest to be paid to the individual once the
remedying legislation is in force (and at the rate
specified in directions made under that legislation).

Contribution holidays: excess employee
contributions

Compensation for excess contributions to be paid
on retirement. Amount paid will be FRA’s best
estimate of an amount equivalent to the net
contributions paid by the member.

FRA to pay compensation for excess contributions.
Amount paid will be FRA’s best estimate of an
amount equivalent to the net contributions paid by
the member.

CETVs and added pension

If an issue arises, then look at it at that point.
Individual and FRA will work together to agree a
holding compromise that the CETV/added pension
will stay in the 2015 scheme until the legislative
solution arrives.

Deal with as and when arises.

Annual Allowance charges

Recalculate pension input amount for each year of
remedy.

Recalculate pension input amount for each year of
remedy.

If an annual allowance charge would have arisen if
the individual had not been transferred to the 2015
Scheme, the charge remains payable by the
member (through scheme pays or otherwise).

If an annual allowance charge would have arisen if
the individual had not been transferred to the 2015
Scheme, the charge remains payable by the
member (through scheme pays or otherwise).

If an annual allowance charge would not have
arisen (or a lesser charge applied) if the member
had not transferred to the 2015 Scheme, the
member will pay that charge and the FRA will
compensate the member for the annual allowance

If an annual allowance charge would not have
arisen (or a lesser charge applied) if the member
had not transferred to the 2015 Scheme, the
member will pay that charge and the FRA will
compensate the member for any annual allowance
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charge that is demanded (or any excess over the
lesser charge that would have applied).

charge that is demanded (or any excess over the
lesser charge that would have applied).

Scheme pays (MSP/VSP)

Member pays tax through VSP for statutory tax
years for which it becomes due.

Member pays tax through VSP for statutory tax
years for which it becomes due.

Converting scheme pays debits

FRA to recalculate the pension debit as if taken at
time of original scheme pays election usingactuarial
factors applicable at time.

FRA to recalculate the pension debit as if taken at
time of original scheme pays election usingactuarial
factors applicable at time.

Converting pension sharing debits

Deal with on a case by case basis as issues arise.

Deal with on a case by case basis as issues arise.

Dependents

Deal with on a case by case basis as issues arise
(and in accordance with the timeframes set out in
Annex 2 where reasonably practicable).

Deal with on a case by case basis as issues arise
(and in accordance with the timeframes set out in
Annex 2 where reasonably practicable).

Taper members

Tapering to stop (because that is the only step that
is consistent with the ET decision).

Tapering to stop (because that is the only step that
is consistent with the ET decision).

Unauthorised payments

N/A

The FRA will compensate the member for
unauthorised payment charges which the member
has had to pay and which he or she would not
have had to pay if the member had not transferred
to the 2015 Scheme.
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ANNEX 2 – THE PROCESS
1

Any Member who believes that he or she is a Category 1 or a Category 2 case, and any person who
believes that he or she is a dependant of a Category 1 or a Category 2 case Member (‘an Applicant’),
may give notice to the FRA which last employed the Member concerned requiring the FRA to
investigate their case. Any such notice must be given in writing (by post or by email).

2

Within 14 days of receipt, the FRA shall acknowledge receipt of any such notice in writing (by post or
by email), and inform the Applicant:

2.1

either that the FRA accepts that the Applicant is entitled to a remedy under the Framework; or

2.2

explain why, in the FRA’s view, the Applicant is not entitled to a remedy under the Framework.

3

If the FRA accepts that the Applicant is entitled to a remedy under the Framework, as soon as
reasonably practicable and in any event within 62 days after receiving an application under paragraph
1, the FRA shall send to the Applicant:

3.1

In a Category 1 Case:

3.2

3.1.1

a statement of the benefits that the Member would be entitled to receive if he or she retires
under the rules of the Member’s Legacy Scheme;

3.1.2

a statement of the benefits that the Member would be entitled to receive if he or she retires
under the rules of the 2015 Scheme; and,

3.1.3

a form inviting the Applicant to choose to take benefits in accordance with the rules of the
2015 Scheme or the Member’s Legacy Scheme.

In a Category 2 Case:
3.2.1

a statement of the benefits that the Member would have received if he or she had retired
under the rules of the Member’s Legacy Scheme, calculated as at the date of retirement
or, in the case of a Member who left employment without an immediate pension, as at the
date of leaving;

3.2.2

a statement of the benefits that the Member received or was prospectively entitled to
receive under the rules of the 2015 Scheme, calculated as at the date of retirement or, in
the case of a Member who left employment without an immediate pension, as at the date
of leaving;

3.2.3

a statement of the arrears of pension and lump sum that the FRA will pay if the Applicant
chooses to take benefits under the terms of the Member’s Legacy Scheme;

3.2.4

a statement of the arrears of contributions that will have to be paid or that will be reimbursed
(if any) if the Applicant chooses to take benefits under the terms of the Member’s Legacy
Scheme;

3.2.5

a statement of any tax adjustments that will have to be made if the Applicant chooses to
take benefits under the terms of the Member’s Legacy Scheme (including details of any
“scheme pays” election that the Applicant might be able to make); and
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3.2.6

a form inviting the Applicant to choose to take benefits in accordance with the rules of the
2015 Scheme or the Member’s Legacy Scheme.

4

If the Member’s entitlements under their Legacy Scheme cannot be determined without further medical
advice, the period between the date of the request for further medical advice and the date when that
advice is received shall be ignored for the purposes of the timetable set out in paragraphs 2 and 3
above.

5

Once the FRA receives notice of the Applicant’s election, and if the Applicant chooses to receive
benefits under the rules of the Member’s Legacy Scheme:

5.1

In a Category 1 Case, the Applicant’s entitlements shall be progressed as “business as usual”.

5.2

In a Category 2 Case, the FRA shall:
5.2.1

adjust the Applicant’s pension debit if required to allow for any “scheme pays” election that
the Applicant makes on account of any annual allowance charge that would have arisen if
the Member had never been treated as a Member of the 2015 Scheme;

5.2.2

begin to pay benefits in accordance with the Legacy Scheme rules with effect from the next
pension payroll date which is at least one month after the receipt of the Applicant’s election;

5.2.3

as soon as reasonably practicable and in any event within 28 days after receipt of the
Applicant’s election, pay to the Applicant the arrears of pension and lump sum, calculated
under 3.2.3 above and rolled forward to the date of payment, with interest calculated in
accordance with the Framework to the date of payment, plus compensation for any excess
contributions paid, after deducting:
(a)

any arrears of contributions calculated under 3.2.4 above; and

(b)

any additional tax required to be paid under PAYE on arrears of pension that would
have arisen if the Member had never been treated as a Member of the 2015 Scheme.

If the deductions to be made under paragraph 5.2.3(a) and (b) exceed the arrears to be paid under
5.2.3, the FRA shall not be obliged to begin to pay benefits under the Legacy Scheme rules in
accordance with 5.2.2 until a reasonable schedule for payment of the excess has been agreed
between the Applicant and the FRA.
6

In a Category 2 case, no further action is required if the Applicant chooses to continue to receive
benefits under the Rules of the 2015 Scheme.

7

Until the Applicant makes an election under paragraph 3.1.3 or 3.2.6, no further action is required.

8

Giving effect to the Applicant’s election under paragraph 3.1.3 or 3.2.6 to receive benefits calculated
in accordance with the Legacy Scheme rules shall be conditional on the Applicant signing and
returning a settlement agreement substantially in the form of the record of agreed compensation and
remedy set out in Annex 3 to the MoU.

9

The member and an FRA’s commitment to adhere to the process and timeframes as set out above is
in consideration of the Principles of Collaboration and the ongoing review of the Framework as
provided for at clauses 3 and 7.2 of the MoU respectively.
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ANNEX 3 – RECORD OF AGREED COMPENSATION / REMEDY

I [NAME OF MEMBER] have agreed with [NAME OF FRA] in its capacity as both an employer and scheme
manager to receive compensation and/or a remedy in line with the framework set out in the MoU dated [DATE]
between the LGA (on behalf of FRAs) and the FBU (on behalf of its members).
I am a “Category [1/2]” case.
I understand and agree that:
-

the Government has proposed to make new legislation that is intended to provide me with the pension
benefits that I could have received if the pension changes made in 2015 had not been made, but that
new legislation may not come into force until October 2023;

-

some of the issues relating to my pension benefits have not been fully resolved and will not be fully
resolved until the new legislation comes into force in October 2023, and as a consequence some
payments (including tax relief and some interest amounts) might be calculated and processed once
the new legislation comes into force. These issues are noted in the table below;

-

The compensation I have received will be taken into account for the purposes of the new legislation
(to avoid a situation where I receive additional amounts under the new legislation which have already
been compensated for under the agreed framework);

-

I understand that survivor benefits under the 1992 Firefighters Pension scheme are payable only to a
legal spouse or civil partner, meaning a partner with whom I have entered into a formal registered civil
partnership. If I choose to receive benefits under the rules of the Firefighters’ Pension Scheme 1992
and I am unmarried and not in a civil partnership at the date of my death then a survivor’s pension will
not be payable;

-

The decision I make to receive benefits under the rules of the Firefighters’ Pension Scheme 1992/
Firefighters’ Pension Scheme 2006/ Firefighters’ Pension Scheme 2015 [delete as applicable] is
irrevocable. Neither I nor my dependants will be given an option to reconsider this decision once the
new legislation comes into force;

-

The way in which the issues relevant to my case are dealt with under the framework (as noted in the
table below) amounts to a full and final settlement of my claim. I will not commence or continue any
court or tribunal proceedings against [NAME of FRA] (in its capacity as employer or pension scheme
manager) in relation to any matters that are covered by this agreement (other than a failure to abide
by the terms of this agreement); and

The issues in my case have or will be addressed as follows:
[PARTIES TO INSERT RELEVANT ROWS FROM THE ANNEX 1 FRAMEWORK TABLE WITH AN
ADDITIONAL COLUMN TO DOCUMENT THE ACTUAL PAYMENT, ADJUSTMENT AND/OR RECORD
ALTERATION MADE FOR EACH SPECIFIC ISSUE FOR THAT MEMBER.]
Signed by [NAME of MEMBER] on [DATE]
Signed by [NAME] on behalf of [FRA] on [DATE]
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